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OFFICE OF PETITIONS 



To: 


Office of PptitinnQ 

US Patent & Trademark Office 


From: 


fVCharlotte C. Wilson 
/Agent for Applicants 
Registration No. 45,224 


Fax: 


(571)273 - 0025 


Fax: 


(864)503-1999 


Phone: 


(571)272-3282 


Phone: 


(864)503-2194 


Subject: 


US Patent Application No. 10/681,726 
Application of: Nordetal. 
"Fabric with Odor-Receiving Layer" 
Docket No.: 5584 


Data: 


May 1,2006 


Copies: 




Pages: 


15 (including coversheet) 



Comments: 

Please find as follows— 

Petition for Entry of Substitute Specification, Including Claims: 1 0 pages 
Copy of Transmittal Letter of USSN 1 0/681 ,726: 3 pages 

Copy of Postcard Receipt for USSN 1 0/681 ,726: 1 page 



Confidentiality Notice: 



Prwileged/Confidential information may be contained in this facsimile and is intended only for the use of the 
addressee. If you are not the addressee, or the person responsible for delivering this facsimile to the 
addressee, you may not copy or deliver it to anyone else. If you receive this facsimile by mistake, please notify 
us immediately by telephone. Thank you. ' ►" eaae nw "Y 
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1 USPTO Customer No. 25280 



Case 5584 



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 



Application of: 
Serial Number: 
Filed: 
For: 

Group Art Unit: 
Examiner: 



Thomas D. Nord, Rowan Langford, and William McLeod 
10/681,726 
October 8 f 2003 

FABRIC WITH ODOR-RECEIVING LAYER 

1771 

Cheryl A. Juska 



FAX RECEIVED 

MAY 0 l 2006 

OFFICE OF PETITIONS 



Office of Petitions 
Commissioner for Patents 
Post Office Box 1450 
Alexandria, Virginia 22313-1450 



PETITION FOR ENTRY OF SUBSTITUTE SPECIFICATION, 

INCLUDING CLAIMS 



Sir: 



In connection with the above-referenced application and in response to a Notice of Non- 
Compliant Amendment mailed March 31, 2006. Applicants request that the specification 
and claims currently on file with the United States Patent and Trademark Office ("PTO") 
be replaced by the specification and claims contained herein, because the specification 
and claims currently on file with the PTO do not match the documents mailed by the 
Applicants to the PTO at the time of filing and are inconsistent with the document 
(postcard receipt) sent by the PTO to Applicants at the time of filing. Applicants provide 
evidence herein and herewith to support this request. 



C.E^TjFJCATJL OF FACSIMIL E TRANSMISS ION 
I hereby certify that this correspondence Is being sent via facsimile transmission to (571) 273 - 0025 to the Office of 

^-S^SStt^^ 0fflca Box 14S0 - VA »™« - * 2K2 SR.* 

Suture: rlljJ^^^U^^ 

N a™*; Charlotte C. Wilson, Agent for Applicant 



Date: 



_ Mav 1,2006 
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Case 5584 

PRESENT SITUATION 

US Patent Application 10 / 681,412 and US Patent Application 10 / 681,726 were both 
filed on October 8, 2003. Both were subject to assignment to Milliken & Company, and 
both applications were accompanied by a transmittal letter signed by Thomas L. Moses, 
attorney for Applicants at that time. The two applications are directed to different subject 
matter and have different inventive entities. 



A summary of the contents of each application is provided below: 





Details of Applications 
as Filed by Applicants 


Details of <726 
Application 
according to PAIR 
System 


Serial # 


10/681,412 


10/681,726 


10/681,726 


Title 


"Modular Area Rug 
System* 


"Fabric with Odor- 
Receiving Layer" 


"Modular Area Rug 
System" 


Inventor(s) 


Serin Kobayashi 


Thomas Nord, 
Rowan Langford, 
William Mcleod 


Thomas Nord, 
Rowan Langford, 
William McLeod 


Specification 


14 pages 


1 9 pages 


14 pages 


# of Claims 


16 claims 


45 claims 


16 claims 


Drawings 


2 pages 
(FIGS. 1-3) 


2 pages 
(FIGS. 1-4) 


2 pages 
(FIGS. 1-4) 



According to the Applicants' files, the present application (that is, the 726 application) 
contains 19 pages and 45 claims, all of which are directed to a tufted fabric or floor 
covering having an odor-receiving layer, whereas the '412 application contains 14 pages 
and 16 claims that are directed to a modular area rug system and that do not mention an 
odor-receiving layer. 
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1 USPTO Customer No. 25280 

Case 5584 

The Transmittal Letter that accompanied the 726 application listed 19 pages of text 
(item 1 ), 2 pages of drawings (item 2), and 45 claims (item 5). The Transmittal Letter for 
the present 726 application was signed by Thomas L. Moses, attorney for Applicants at 
the time of filing, and included the Express Mail Label No. for the present 726 
application, number EL9921 72349 US. This number is different from the Express Mail 
Label No. on the '412 application's Transmittal Letter, postcard, and specification, which 
is EL9921 72352 US (emphasis added). 

Two postcard receipts were stamped and returned by the PTO, indicating receipt by the 
PTO of both the '412 and 726 applications. Each postcard receipt showed the correct 
number of pages of specification (including claims) and drawings for its respective 
application (that is, the postcard for the present 726 application indicated receipt by the 
PTO of an application comprising 19 pages of specification and 2 sheets of drawings). 
Both postcards also included the Express Mail Numbers referenced above. 

The first Office Action for the present Application No. 10/681,726 was mailed January 
26, 2005. In this Office Action, the Examiner rejected Claims 1-16 under 35 USC §101 
as claiming the same invention as that of Claims 1-16 of co-pending Application No. 
10/681,412. in the Office Action, the Examiner speculated that the specification and 
claims for the '412 application were incorrectly submitted in the present application (the 
726 application). 

Upon receipt of this Office Action, Applicants investigated the internal files corresponding 
to the two applications in question, which the Examiner speculated were filed with the 
same specification and claims. Applicants, throughout an extended review of internal 
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Case 5564 

and Public PAIR Records and an extensive dialogue with the Examiner, have been 
unable to confirm this speculation. 

Applicants have found that the '412 application has been published under two different 
publication numbers (US 2005-0079316 and US 2005-0079317), although the latter 
, publication number lists the inventors and contains the drawings from the present Y26 
application, which is consistent with the information found in the Public PAIR System. 

Applicants responded to the Office Action of January 2005, and to a subsequent Office 
Action of July 15, 2005, by offering an alternative explanation of the present situation 
(specifically, that the two cases were partially merged during the scanning process at the 
PTO) and by providing a copy of the present (726) application as originally filed 
(including specification, claims, and drawings), a copy of the Transmittal Letter submitted 
with the '726 application, and a copy of the postcard receipts for both the '412 and '726 
applications (showing receipt by the PTO of specifications having 14 pages and 19 
pages, respectively). 

On March 14, 2006, the Office mailed to Applicants a Notice of Non-Compliant 
Amendment with respect to the Response to Office Action mailed October 17, 2005. 
The Notice of Non-Compliant Amendment indicated that the Applicants should have 
labeled each of the claims with a proper status identifier and that the drawing sheets 
should also be labeled. The undersigned Agent for Applicants telephoned the Legal 
Instruments Examiner to discuss the present situation (as described herein) and to 
inquire as to the appropriate correction required. The Legal Instruments Examiner 
confirmed the directions provided in the Notice of Non-Compliant Amendment. 
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Case 5584 

On March 22, 2006, Applicants submitted a Response to the Notice of Non-Compliant 
Amendment, which included a copy of the Calms (each of which was iabe.ed "original") 
and a copy of the drawing she ets (each of which was labeled "Replacement Sheet"). At 
that time, Applicants again provided comments to explain the purpose cf the submission. 

On March 31, 2006, the Office mai.ed to Applicants a second Notice of Non-Compliant 
Amendment. ,n the second Notice, the Examiner asserted that the "amendment" is still 
improper. The Examiner contends that, "while the PTO may have erred on the postcard 
receipt, the Office did not err in scanning the documents.' Applicants can find no 
evidence, and have been presented with no evidence, that supports the Examiner's 
assertion that the PTO erred in one function (i.e., reviewing and stamping the postcard 
receipt) and not in another function (i.e., scanning the documents). 

Further, as stated in the second Notice, the Examiner considers that the 45 claims of the 
T26 application are directed to a non-elected invention and that those 45 claims are 
withdrawn, because the Applicants previously received an Office Action on the merits on 
claims directed to a modular area rug (that is, the 16 claims from the '412 application). 
The Examiner also stated that Claims 1-16 should be listed as "currently amended", 
while Claims 17-45 should be listed as "new." 

In addition, the Examiner indicated that the specification and abstract submitted with 
Applicants' response of October 17, 2006, has not been entered and that the 
specification and abstract drawn to the area rug system remain as originally-and 
Applicants submit incorrectly — r*r:nniart by the PTO. 
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Case 5584 

Finally, the Examiner stated that the Applicant may petition to have the specification, 
abstract, and claims drawn to an odor-receiving fabric substituted for the present area 
rug system papers, which has led Applicants to the current submission. 
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Case 5584 

EVIDENCE SUBMITTED HEREWITH 

It Is Applicants' belief that 19 pages of specification, including claims and abstract, which 
are directed to a fabric with an odor-receiving layer, were submitted with the application 
as originally filed. Applicants provide the following documents to support such an 
assertion: 

Copy of the transmittal letter submitted with the application as printed from the 
Public PAIR System, 
o Item 1 reads: 

"The Specification of the above-referenced Application is enclosed 
herewith which includes: 

19_ Pages including Claim(s) and Abstract." 

o Applicants note that the PTO-assigned serial number sticker (bearing the 
present Application No, 10/681,726) is present at the top left corner of the 
document. 

♦ Copy of the postcard receipt submitted with the application and bearing the serial 
number assigned by the US Patent and Trademark Office. The postcard 
includes in the list of items submitted "Specification: 1 9 pages". 

Applicants respectfully refer the Petitions Branch to their submission of October 17. 
2005, for a copy of the specification (including 19 pages and 45 claims) and drawings, 
as originally filed by Applicants as the '726 application. 
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Case 5584 

PETITION REQUEST 

MPEP 503 states: 

"A postcard receipt which itemizes and properly identifies the items which are being filed 
serves as prima facie evidence of receipt in the USPTO of all the items listed thereon on 
the date stamped thereon by the USPTO." 

Based on this evidence (the PTO-stamped postcard receipt and Applicants' transmittal 
letter), Applicants submit that the 19 specification pages of the originally filed 726 
application were received by the PTO and that these pages should be considered part of 
the present 726 application under examination. Applicants hereby request that these 19 
pages be substituted for those of record in the PTO files and that prosecution of the 45 
claims contained in the 726 application as originally filed by Applicants, be allowed to 
proceed without further delay. 

Applicants further request that the Notice of Non-Compliant Amendment be withdrawn. 
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• USPTO Customer No. 25280 



FEE AUTHORIZATION 

The Commissioner is authorized to withdraw the $400 B *«t- , 

aw ine '400 petrtion fee under 37 CFR 1 1 7m 
from Deposit Account No 04-0500 * hr>1 iw " 

^ addifona ' fe6S ^ ~ for «• 
submission to be considered timely filed the r nmmi • 

, m ' y f " ed ' the C °™'ss<one r is authorized to deduct such 

fees from Deposit Account No. 04-0500 



REQUEST FOR REFUND 

B *v,„ g .he w of ?pecificalion and 45 daims to ^ ^ ^ 

■» appllration , ^ hereby rewst a ^ ^ ^ ^ p6fcn 
associated with this Petition, 
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CONCLUSION 



For the reasons set forth above, it is respectfully submitted that the 726 application 
should be examined in the form in which it was originally filed by Applicants, that is, with 
19 pages of specification (including 45 claims) and 2 sheet of drawings (including FIGS. 
1-4), which are directed to a fabric with an odor-receiving layer. Applicants further 
request the withdrawal of the Notice of Non-Compliant Amendment. 

Should any issues remain after consideration of this Petition, the Office is invited and 
encouraged to telephone the undersigned in the hope that any such issues may be 
promptly and satisfactorily resolved. 

It is believed that this Petition is being timely filed (since April 30, 2006 fell on a Sunday). 
Should any additional fees be owed for this submission, including extension of time fees, 
authorization is hereby provided to deduct such fees from Deposit Account No. 04-0500. 



Respectfully submitted, 



Date: Mav 1. 2006 




Legal Department 
Milliken & Company, M-495 
920 Milliken Road 
Post Office Box 1926 
Spartanburg, SC 29304 



Charlotte C. Wilson 
Agent for Applicant 



Tel. (864) 503-2194 
Fax (864)503-1999 



Registration No. 45,224 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE^ B 



In re Patent Application of: Nord et al. 
Title: Fabric with Odor Receiving Layer 



Mail Stop Patent Application 
Commissioner of Patents 
PO Box 1450 

Alexandria, VA 22313-1450 



Certificate of Express Mailing Under 37 CFR §1.10 

I hereby certify that this correspondence, and all correspondence referenced herein 
is being is being deposited with the United States Postal Service 83 'Express MaO 
Post Office to Addressee* with a Mailing Label Number flstad below in an envelope 
addressed to "Commlsslonei for Patents, PO Box 1 450, Alexandria VA 2231 3-1 450' 
with sufficient postage on the date listed below: 

Express Marl Label No.: JpL9B2172349US , 



Dale; &Jk*m % ?C05 




Sir: 



PATENT APPLICATION TRANSMITTAL LETTER 



1. 

2. 
3. 



Transmitted herewith for filing, please find the following: 

(XX) The Specification of the above-referenced Application is enclosed herewith which 
includes: 

19 Pages including Claim(s) and Abstract 



(XJ 
U 



, Sheet(s) of Drawings are enclosed herewith, 



An oath or declaration is enclosed herewith that is: 
_ Newly executed per 37 CFR §1. 63(e) and (b) 

_ A copy of the executed declaration filed in the prior application upon which priority 
is based, showing the signature^) or an indication thereon that it was signed. 
_ This Application is being filed by fewer than all of the inventors named in 
the prior application and it is requested that the following name or 
names be deleted from the list of inventors in the prior application for 
this continuation or divisional Application: 



A Preliminary Amendment is enclosed herewith. Please enter this Preliminary 
Amendment prior to the calculation of filing fees or the examination of the above- 
referenced Application. 
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US PTO Customer No.: 25280 
Case No.: 5584 



Inventors): Nordetal. 
Express Mail Label No.: EL992172349 US 



(j£J The fees for this Application have been calculated and included as shown below (Prior to 
calculating any fees, please enter any Preliminary Amendment enclosed herewith): 



FEE 


CALCULATION 


SUBTOTAL 


Basic Filing Fee 


$740.00 


$740.00 


Indep. Claims 


4 - 3 =1 X $84 = 


$84.00 


Total Claims 


45 - 20 = 25 X $18 = 


5450.00 


Multiple Depend. 


$280.00 




TOTAL 


$1274.00 



_ A check in the about of $, 



is enclosed herewith. Please charge any 



deficiency or credit any overpayment to our Deposit Account No. 

X Please charge our Deposit Account No. for the fees associated with the 
submission of this Application. 

t XX ) The Commissioner is hereby authorized to charge payment, or to credit any 

overpayment, of the following fees associated with this filing or during the pendency 
of the Application to our Deposit Account No. 04-0500, 

_X_ Any patent application filing fees under 37 CFR §1.16; and 

X Any patent application processing fees under 37 CFR §1 .17; and 

_X_ The issue fee under 37 CFR §1.18 upon the mailing of the Notice of Allowance, 
pursuant to 37 CFR §1.31 1(b). 



This Application Is a 
_ Continuation, or 
_ Divisional, or 

Contlnuation-ln- Part 

of prior copending parent application Serial No. 



ml filed on 



8, 



In the event that a petition to extend time under 37 CFR §1 .136 is necessary in the 
parent application to maintain copendency for this Application, a petition for an 
extension of the time necessary to maintain copendency is hereby requested for the 
parent application, and the Commissioner is hereby authorized to debt our Deposit 
Account No. 04-0500 for the necessary fees. 

Please amend the application to reflect the priority claimed to prior applications by 
inserting the following line in the beginning of the Specification: 

-This application (Must list all priority U.S. applications, spec/a/ type, and status] 

Language Examples: 

[claims the benefit of U.S. Provisional Application No. _/ 

P$ a Continuation, or Divisional, or Continuation-ln-Pert, of US. Application 
No._J 

[which was the National Stage of International Application No, _ (The 

published application being/not being in the English language) and] 
[which i$ now pending, or abandoned, or Patent No, / 
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US PTO Customer No,: 25280 
Case No,; 5584 



Inventor(s): NordetaL 
Express Mail Label No.: EL9921 72349 US 



9. (_) Priority is hereby claimed under 35 USC §1 1 9 & 172 to the following foreign applications: 



10. 
11. 



14. 
15. 



Country 


Serial No. 


Date 















(J 



The requirement for a certified copy of each application was filed in the prior 

application Serial No. and such status remains unchanged and 

is requested for this application. 

_ A certified copy of each application is enclosed herewith. 

An information Disclosure Statement with Modified PTO Form{s) 1449 and a copy of the 
cited references are enclosed herewith. 



LJ An Assignment af Ihe invention to Milliken & Company with cover sheet and recordation 
fee is enclosed herewith for recordation by the Assignment Branch. 



12. CJ The power of attorney for this application: 

is appointed In the newly executed Oath or Declaration submitted herewith. 

is appointed by the power of attorney submitted herewith. 

, remains the same as originally in the parent application. 

was changed during the prosecution of the parent application and a copy of the 

change in the power of attorney is enclosed herewith. 

1 3. (_>L) The correspondence address for this application shall be: 

I homas L Moses 
Legal Department, M-495 

PO Box 1926 
Spartanburg, SC 29304 

X which is a new correspondence address or a change therein. 

which is the same as originally in the parent/priority application. 

which is the change in the correspondence address that was filed during the 

prosecution of the parent/priority application. 

U Other 



(XX. ) Acknowledgement Postcard. 

Respetffully Submit 



Legal Dept. M-485 
P.O. Box 1927 
Spartanburg, SC 29304 
Phone: (864) 503-1 S99 




Tfiomas L Moses 
Reg. No. 39,781 
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SSffiS?" St3mP °! United StateS Patenl and Trademark Office hereon 
acknowledges receipt of ne* patent application: 

Applicant; Nord et al. • 
Title; Fabric with Odor Receiving Layer 



Specification:- 19 pages 

Claims 

Abstract 
Drawings: 2 pages 

Case Number: 5584 
Attorney: Thomas L Moses 
Date: October 8. 2003 
Express Mail #: EL 992172349 US 



22264 U.S. PTO 

10/681726 




1008 



(no/ Af V 
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